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INTRODUCTION 

1 The Habitual Residence test applies to IS, JSA(IB), ESA(IR) and SPC. Regulations1 

provide that claimants cannot be habitually resident unless they have a right to reside 

in the CTA.  

1  3 IS Gen Regs, reg 21AA(2); ESA Regs, reg 70(2); JSA Regs, reg 85A(2); SPC Regs, reg 2(2) 

2 The children of a national of an EEA Member State (or Switzerland) who works or has 

worked in the UK, have a right to reside in the UK in order to pursue education in the 

UK1. In two judgments2 (Ibrahim  and Teixeira) made on 23.2.10 the Court of Justice 

of the European Union (CJEU) held that consequent to the child’s right, the parent and 

primary carer of such a child also has a right to reside to enable the child to complete 

their education. This right of the parent and primary carer is not conditional on that 

parent and primary carer being self-sufficient or having comprehensive sickness 

insurance. 

1  Reg (EEC) 1612/68, art 12;  2   Ibrahim v London Borough of Harrow,  

 Case C-310/08, & Teixeira v London Borough of Lambeth, Case C-480/08;  

3 In paragraph  74 of Teixeira, the CJEU says 
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 In the light of the case-law referred to in paragraph 37 above, it is enough that the 

 child who is in education in the host Member State became installed there when one 

 of his or her parents was exercising rights of residence there as a migrant worker. The 

 child's right of residence in that State in order to attend educational courses there, in 

 accordance with Article 12 of Regulation No 1612/68, and consequently the right of 

 residence of the parent who is the child's primary carer, cannot therefore be subject to 

 the condition that one of the child's parents worked as a migrant worker in the host 

 Member State on the date on which the child started in education. 

4 These decisions were considered by an Upper Tribunal in a decision dated 21.9.101 

(“JS”) In that decision at paragraph 13, the UT Judge said, with regard to the CJEU’s 

judgments- 

 The operation of those cases depends on the circumstances at two points in time. At 

 one point, a child is in education when a parent is a worker; I call this the first 

 requirement. It operates to crystallise the child’s right to education under Article 12. It 

 confers no right on the person who is the worker.  

1  S of S for W & P v JS (IS) [2010] UKUT 347 (AAC) 

5 This was reflected in Memo DMG 30/10 issued in May 2011 which was in turn 

 incorporated into DMG Chapter 07 Part  3 in July 2011. DMG 071256 says - 

 For the parent and primary carer to derive a right to residence from Article 12, there 

 must be some common period where both the migrant worker was employed in the 

 UK and the child of that migrant worker was in general education in the UK1 

6 In fact, it is apparent from the Judge’s decision in another case (now set aside) that he 

 considers that there is some doubt about the position. Following further 

 consideration, a decision has been taken that the Judge's decision in JS should no 

 longer be followed. Revised guidance is set out below.  

REVISED GUIDANCE – NO REQUIREMENT FOR A COMMON 

PERIOD OF WORK AND EDUCATION 

7 With immediate effect, when DMs are considering whether a claimant has an EU right 

 to reside derived from the rights of a child in education in the UK, they should not 

 require that there has been a period when the EEA national or Swiss parent of the 

 child was working and the child was in education at the same time. 

8 The requirement is that the child must have been resident in the UK at the time when 

 an EEA national or Swiss parent was exercising a right to reside in the UK as a 



 worker. That is sufficient to trigger the EU right of that child to be installed in the 

 general education system of the UK which in turn means that the parent and primary 

 carer has an EU right to reside in the UK in order to render the child’s right effective. 

ACTION BY DECISION-MAKERS 

9 Disallowances made since 23.2.10 that have been made on the basis that there must 

 have been a common period of work by the parent and education by the child since 

 23.2.10 are erroneous in law. 

10 Any case where this issue arises that comes to the attention of a DM must be revised 

 on the grounds of official error1. DMs will need to establish whether all the other 

 conditions of entitlement for the  benefit concerned are satisfied throughout the 

 period from the first day of entitlement in respect of the claim down to the date of the 

 revision is carried out. Where appropriate, arrears will then need to be calculated and 

 paid. 

1   SS CS (D & A) Regs, reg 3(5)(a) 

11 In some cases there may be entitlement for a period in the past which was then lost. 

 In these circumstances the DM will need to revise the disallowance and then 

 supersede to terminate the award. 

DECISIONS BY TRIBUNALS 

12 DMs may receive enquiries about decisions of FtTs and UTs that have been made on 

 the basis that a common period of work by the parent and education by the child is 

 required. DMs should note that they have no power to revise or supersede decisions 

 of FtTs or UTs on the grounds of error of law. The only remedy in this situation would 

 be an application for permission to appeal1. In many cases that application would have 

 to include a request for an extension of time2.  

1  TP (FtT) (SEC) Rules, Rule 38; 2  Rule 38(5) 

ANNOTATIONS 

 The number of this Memo (21/12) should be noted against the following DMG 

 paragraphs 

 071250 (heading); 071251 and 071256 



CONTACTS 

If you have any queries about this memo, please write to Decision Making and 

Appeals (DMA) Leeds, GS36, Quarry House, Leeds. Existing arrangements for such 

referrals should be followed, as set out in Memo DMG 14/11  - Obtaining legal advice 

and guidance on the Law. 

 

 DMA Leeds: May 2012 
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